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Dear Readers,

To look back on 2019 is to look back on a world before Coronavirus. There are
risks of new kinds of discrimination associated with this current crisis, as
evidenced by the experiences of people of Asian heritage. But even though we
understand the desire to return to a lost normality, we must not forget: 2019 was
ayear in which hatred and hostility to those deemed different have left deep and
painful memories, from the murder of Walter Liibcke to the Halle terrorist attack,
but also in many marks incidents in ordinary day-to-day discrimination.

The need to gather our forces against exclusion and discrimination has hardly
ever been as clear as it is now. To this end in December 2019 we organised the
first German Anti-Discrimination Days as a forum for all in business and
politics, academia and counselling who are working to fight for real equality.
The overwhelmingly positive response has encouraged us to make the Anti-
Discrimination Days a regular part of our ongoing agenda. You can gain some
impressions of the day in the chapter on “Events”.

This report also provides a summary of the Federal Anti-Discrimination Agency’s
campaigns and publications, as well as our work on social media and the legal
questions in which we have been deeply involved. Last, but by no means least, it
presents the key facts and figures from the counselling services we provide.

I hope this report makes for thought-provoking reading.

With best wishes,

Benhasol Faske

Bernhard Franke
Acting Head of the Federal Anti-Discrimination Agency



al Anti-L

Awareness-Raising

In its campaigns, events and
publications, the Anti-Discrimination
Agency reinforces public awareness of
discrimination, informs victims of their
rights and provides information about
the ban on discrimination.

' Research

The Anti-Discrimination
Agency commissions research and
subsidises scientific studies on
discrimination. It regularly evaluates
statistical data and analyses legal
questions in this field.




The Federal Anti-
Discrimination Agency

Under the General Equal Treatment
Act (AGG), the Federal Anti-Discri-
mination Agency is the national
equality body for the Federal Republic
of Germany.

Its task is to protect people from
discrimination on grounds of age,
disability, ethnicity, gender, religion
or belief, or sexual orientation. The
primary aim of the AGG is the pro-
tection of people at work and in their
daily lives, such as shopping or when
flat or house hunting.

The Anti-Discrimination Agency
advises victims of discrimination,
works to raise public awareness,
undertakes research into discrimi-
nation, and shares recommendations
on how to avoid it. It is an independent
body within the Federal Ministry for
Family Affairs, Senior Citizens,
Women and Youth.

Bernhard Franke has been Acting
Head of the Federal Anti-Discrimi-
nation Agency since May 2018.

Counselling

The Anti-Discrimination Agency
provides free initial legal advice to
people who have experienced
discrimination. The Agency can also
mediate amicable settlements or put
people in contact with other
counselling bodies.
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What were the milestones in terms of
preventing discrimination in 2019?
Who got things going? What still needs
to be done politically?
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I 12 Developments

Racism

On 09 October 2019, a heavily armed right-wing extremist attempted to force his
way into a synagogue in Halle, intending to murder the worshippers gathered for the
festival of Yom Kippur. His attempt failed, but the attacker still managed to kill two
people at random: one outside the synagogue and one in a nearby Turkish-Kurdish
fast-food shop.

And the trail of violence continues
into this year: in February 2020,
nine people - all from migrant back-
grounds - were killed in a far-right
terrorist attack in Hanau.

Such shameful attacks display racism
at its most aggressive. They are in line
with a social climate in which racism is
becoming more visible in all walks of
life. One example can be found in the
crime statistics published by the
Federal Criminal Police Office, where
the number of racist, Islamophobic and
anti-Semitic offences have been
increasing for years. 2019 also saw an
increase in attacks on mosques.

And just as in previous years, in 2019
there was a marked rise in the number

of requests made to the Anti-Dis-
crimination Agency for counselling
concerning racist discrimination.

The agency's counselling unit has
received 1,176 such requests from
people who felt discriminated against
in their workplace or in their daily lives
due to their ethnicity. It is striking that
the number of people contacting the
Anti-Discrimination Agency to report
racial discrimination has more than
doubled since 2015.

33% of enquiries concerned racist
discrimination, yet again accounting
for the highest proportion of all
enquiries (turn to page 43 for detailed
statistics on counselling).



The counselling work of the Anti-Discrimination Agency clearly
shows that victims experience this kind of discrimination in all
aspects of their daily lives.

€€ 1work in a hairdressers. One €€ Two men who work in a different
customer recently called out down the department asked me, laughing, if
shop, ‘Where’s my n*gro? I like it I worked for the company as the
best when he massages my head!. » woman who makes the coffee. I am

a civil engineer from Syria, employed
€€ A child made fun of my brother at as a statistician. When I told them that,
school because he has dark skin. Then they laughed even louder and asked
he hit him. The teacher saw everything if I worked to German or Syrian
but did nothing. » standards. »

Trends in requests for counselling made to the Anti-Discrimination Agency relating
to ethnicity/racist discrimination, 2015-2019:

992

® 2015 ® 2016 ® 2017 ® 2018 ® 2019
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I 14 Developments

These accounts and statistics docu- wider society, the worries, fears and
ment the rise in hate and prejudice in exclusion experienced by those with
German society, a development which ~ migrant backgrounds are still not
migrant organisations, People of Color, taken seriously. The publicist Ferda
Jews, Muslims, Romani, Sinti and Black Ataman, who represents the umbrella
people have been warning of foralong  group Neue Deutsche Organisationen
time. Many victims of racism feel that ~ (new German organisations) on the
for years there has been no improve- advisory council of the Federal An-
ment to the overall situation, and that ti-Discrimination Agency, describes
while attacks and killings such as those  her frustration:

in Halle or Hanau create a stir in the

‘ ‘ When I now see baffled faces, confusedly asking
where all these racists and neo-Nazis are coming
from all of a sudden, it makes me furious. Seriously,
how blind do you have to be not to have noticed for
all this time how far a fear of extinction has spread
among many Germans, and not just in the East? Or
how deeply resentment towards Muslims reaches
into the very heart of society? A best-selling book
with sales of over a million copies propounding
“a crudely Darwinist theory of society”, demonstra-
tions against the “Islamification of the Occident”,
“concerned citizens” chanting slogans about
“fake news” - these [...] should already have set
the alarm bells ringing.



Violence, hate and rabble-rousing are
but the tip of the iceberg of racist
attitudes and resentment which were
already manifesting themselves
through daily marginalisation long
ago. The rental advert, saying “no
foreigners”; the nightclub where
“people like you” apparently always
cause trouble; or the manager who says
of a colleague’s racist joke that he
“definitely didn’t mean it like that”.

A 2019 survey carried out on behalf

of the Anti-Discrimination Agency
reported that one in three people

with migrant backgrounds who had
been flat- or house-hunting in the

last decade had experienced discrimi-
nation during their search. At the same
time, 41% of those interviewed in a
representative sample of the national
population said they would have
serious or profoundly serious concerns
about letting a flat to an immigrant.
While the AGG may in principle forbid
discrimination like this, legal protec-
tion against discrimination in the
housing market is riddled with excep-
tions. In a legal opinion commissioned
by the Anti-Discrimination Agency,
Professor Dr Gregor Thiising from

the University of Bonn states that

EU Racial Equality Directive is only
inadequately implemented in
Germany.

The Federal Anti-Discrimination
Agency is therefore arguing for a
change to Section 19 of the AGG,
in which exemptions for private

landlords and housing associations
create the potential for discriminatory
treatment in a wide range of forms.
The Anti-Discrimination Agency
believes that a specific ban on discrimi-
natory rental advertisements should be
instituted, as is already the case for job
advertisements. Giving anti-discrimi-
nation associations the right to initiate
proceedings would also help to im-
prove the enforcement of anti-discrimi-
nation legislation in Germany.

The Anti-Discrimination Agency has
funded the #Afrozensus, the first-ever
survey focusing specifically on the
perspectives and experiences of
discrimination among Black people

in Germany as a means of improving
the quality and quantity of data held
about racial discrimination. One aim of
the survey is to better understand the
support required in fighting racial
discrimination. Nonetheless, it is
already clear that local assistance must
be strengthened through sustainable
anti-discrimination advice services.
Germany’s federal states can also make
a crucial difference by setting up their
own anti-discrimination agencies and
enacting state-level anti-discrimina-
tion laws. The fight against racism does
not begin by stopping violence, but in
our daily efforts to achieve genuine
equal treatment. @
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16 Developments

Has there been a significant
heightening of tensions in politics
and society following the events
of recent months?

In recent years, right-wing extremism,
racism and everyday racism have
made their way into the mainstream
of society, as many statistics and
surveys confirm. This is a profoundly
serious situation, and in my view it has
two central causes. The first is how we
make use of social media. Some see the
internet as a legal vacuum, but justice
and laws apply there, too. The second
cause is that the tone of the political
debate has coarsened, not just in the
Bundestag, but in state parliaments as
well. Minorities are sometimes spoken
of in aggressive and derogatory terms,
something which particularly adds to
the increase in tensions in our social
climate.

How do these developments affect
you personally?

Every day I receive at least two or three
messages or comments where [ am
insulted or threatened. Of course, this
affects me, because I constantly have
to deal with those things instead of my
actual work. For example, my team and
[ always press charges when we think
aline has been crossed. I will not let
myself be intimidated because I think
it is vital you make it clear that this
kind of behaviour is unacceptable.

Interview with Dr Karamba Diaby, MdB

In your view, what needs to
happen now to fight racism and
discrimination?

First, we urgently need to become
more civil again when engaging with
each other. Politicians above all should
reflect on the negative contribution
they make through insulting and
degrading speech.

The second challenge is for society:
Everyone has to speak up and step
in when they see something which
crosses a line, whether it is on social
media, at granny’s 80th birthday or
over a beer with colleagues.

The third thing is for politicians to
take responsibility. We need to create
the basic conditions where everyone
feels protected. For example, when it
comes to fighting racism and right-
wing extremism, those who run social
media platforms should not just be
required to delete hateful comments,
but to report them to the Federal
Criminal Police Office, too. I also
absolutely want to see Section 188 of
the penal code, which protects those
in political life from defamation

and slander, expanded to cover local
politicians as well. Last but not least,
we really need to strengthen support
for political education in this country,
because people, young and old alike,
are often overloaded with fake news
and hate speech. We have to improve
how we give them the skills they need
to deal with it in an informed way -
not just in schools, but in adult educa-
tion and facilities for older citizens. ®



Dr Karamba Diaby ...

The October 2019 attack on the synagogue in Halle took place not far from his constituency
office, and just months later his office was the target of an attack with a firearm. Dr Karamba
Diaby has been a Member of the Bundestag for the Halle (Saale) constituency since 2013 and
is the only Black legislator in the German parliament. He is a member of the Committee for
Education, Research and Technology Assessment and the Social Engagement sub-committee.
He is committed to a liberal-minded Germany, as part of which he works tirelessly to fight
discrimination, racism and racist practices such as racial profiling.
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Discrimination
by Algorithms

When a US tech company launched a digital credit card in collaboration with a major
bank in 2019, it did not attract the good publicity they had hoped for. Customers quickly
noted that some married couples - even though they submitted the same tax return
and shared bank accounts - were being offered wildly different credit lines.

The credit limits being offered to men
were at times 10 and even 20 times
higher than those than those offered
to the wives. However, the lenders
strenuously rejected the claim they
were discriminating on the basis of
gender. The algorithm used to evaluate
the applications, they said, had no idea
of the applicant’s gender. But were
other variables then causing indirect
discrimination? Financial regulators in
New York began an investigation on
the grounds that gender discrimina-
tion is prohibited, even if it is uninten-
tional.

This is just one example, but it reveals
the speed with which questions about
discrimination can arise in cases
where algorithmic decision-making
systems are used. Another example is
in the software used by the US justice
authorities to determine which
offenders were likely to reoffend, but
which massively overestimates the risk
for black people. Or the controversial
algorithm used by the Austrian

Public Employment Service which was
intended to improve how people were
helped to get qualifications, but which
may, it is feared, disadvantage an
individual due to their gender or
origin.

In the end, an algorithm is nothing
more than a set of instructions for
solving a problem in a series of steps.
If x is present, then do A; if y is present,
then do B. More complex, so-called
“learning” algorithms, sometimes
described as “artificial intelligence”,
look for these rules by evaluating huge
datasets. They work by recognising
patterns and statistical correlations.
The key principle of anti-discrimi-
nation law, on the other hand, is
precisely to prevent characteristics —
real or attributed - associated with
certain groups from negatively affect-
ing an individual, and to protect the
individual from being treated as part
of a pattern if that pattern may be
discriminatory.



What are the implications for protect-
ing against discrimination whenever
more sensitive decisions in our lives -
in recruitment procedures and HR
development, insurance contracts,

in police work and medical care -

are made wholly or in part by computer
programmes? The AGG lists a catalog
of grounds (age, disability, ethnicity,
gender, religion or belief, and sexual
identity) on the basis of which it is
illegal to discriminate against someone
in work life or with regards to free
access to goods and services. These
protected characteristics also apply in
the digital world. But how should
anti-discrimination law deal with
discrimination which may be buried in
code, especially for courts deciding on
actions under the AGG and often for
victims themselves?

2019 saw considerable movement in
this discussion. The European Com-
mission, the Council of Europe and the
United Nations made contributions in
the form of memoranda and recom-
mendations. Civil society organisations
such as Algorithm Watch have driven
the debate forward through studies
and projects. The German Federal
Government’s Data Ethics Commission
submitted their final report which
makes specific recommendations on
the regulation of algorithmic systems
as well as the prevention of discrimina-
tion. The Federal Anti-Discrimination
Agency has also published an expert
opinion on “Discrimination through

the use of algorithms”, which attracted
considerable attention from experts
and in the media.

Its author, Dr Carsten Orwat of the
Institute for Technology Assessment
and Systems Analysis at the Karlsruhe
Institute of Technology, compiled a
comprehensive inventory of the
challenges in protecting against
discrimination with regard to big
data and algorithmic systems. He
concluded already now there are risks
of discrimination from algorithmic
decision-making systems, risks which
affect all areas of life protected by the
AGG and potentially all protected
characteristics, and extending even
beyond those areas (see page 21 for
more on the actions recommended
by the study).

Elsewhere in Europe, there is already
case law on questions of the use of
algorithms to support decision-mak-
ing. The Finnish anti-discrimination
tribunal imposed a fine of €100,000 in
the case of a young man who was
refused an online loan. The National
Non-Discrimination and Equality
Tribunal was satisfied that the victim
would have been given the loan if he
had been a woman and a member

of the Swedish-speaking minority.

It determined that he had been dis-
criminated against on ground of
several characteristics protected
under Finnish law.
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The increasing use of algorithmic
decision-making systems and artificial
intelligence poses new challenges to
anti-discrimination law. The Data
Ethics Commission rightly held that it
will be almost impossible for victims
to present evidence of discrimination
independently to a court, and hence
the introduction of a right to collective
action under the AGG is required.
Such aright is only logical in that
algorithms, by definition, make such
decisions systematically; in practice,
they never only affect individual cases.

In Germany, it is already significantly
more difficult to bring a successful
discrimination case to court than in
many other EU member states. If the
present situation is not to deteriorate
further, it must be ensured that judges
remain in a position to understand the
bases on which a human resources
department took its decisions even if
these relied on the use of software.

It is only a matter of time before the
first reported cases of discrimination
due to algorithms occur in Germany.
For this reason, the Anti-Discrimina-
tion Agency is arguing for businesses
and administrations which use

algorithms in legally sensitive areas
to be subject to specific obligations
around documentation. The Agency
endorses anti-discrimination agencies
having the right to inspect algorithms.
“Algorithm audits” should be estab-
lished to simplify how evidence of
possible discrimination by algorithms
is identified and gathered, and also to
strengthen the rights of victims. It is
also necessary to offer preventative
measures, such as training for staff
responsible for HR or IT.

As the national equality body for

the Federal Republic of Germany,
prevention of discrimination is a legal
duty of the Federal Anti-Discrimina-
tion Agency. The Agency will, therefore,
make the regulation of the implemen-
tation of algorithmic systems a par-
ticular field to which it will contribute
its legal expertise. ®



Discrimination in algorithmic systems -
what is to be done?*

The Law:

Data protection law enshrines people’s
“informed consent” in how their data is used.
This concept must be reviewed and adapted
where necessary to make it possible to assess
the effects and risks of discrimination arising
from the use of algorithms.

Specific data protection regulations should be
put in place governing the use of automated
decision-making systems.

It may be difficult to submit evidence of
discrimination by algorithmic systems if victims
are not even aware they have been affected.

A duty to document algorithmic processes
should ensure that decisions can be inspected.
In case of doubt, state anti-discrimination
agencies should have access to this type of
documentation.

The AGG must provide collective legal
protection / a right of associated action.
The protected characteristics and scope
of application should be reviewed to
determine if they should be expanded.

Society:

v/ We must deliberate where the use of

*Actions Required and Suggestions for Implementation,
from: Institute for Technology Assessment and Systems
Analysis, Karlsruhe Institute of Technology (KIT).
Orwat, Carsten (2019): Risks of Discrimination from the
Use of Algorithms.

algorithmic systems is advantageous or at
least harmless, where it is feasible but should
be regulated, and where it should be limited
or prohibited.

The Federal Anti-Discrimination Agency:

v Developers and users of algorithms should

be able to seek advice from the Anti-Discrimi-
nation Agency to prevent potential risks of
discrimination.

Public institutions should be obliged to
involve the Anti-Discrimination Agency when
procuring software which can make decisions
on the basis of algorithmic systems.

The Anti-Discrimination Agency should gain
access to methods for the empirical analysis
and testing of algorithms and software systems
for risks of discrimination by seeking partners
with the necessary expertise.

The Anti-Discrimination Agency must take
part in the public debate around risks of
discrimination. Its expertise in anti-discrimi-
nation law should be part of all regulatory
activity.
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22 Developments

Interview

Professor Dr Katharina
Zweig

For years, Katharina Zweig has studied the impact of algorithmic decision-making

systems on society. She is a Professor of Computing Science at the TU Kaiserslautern
and her work primarily focuses on questions of transparency in algorithms and the
results of data analyses. Professor Zweig is a member of the German Parliament’s
Enquete Commission on Artificial Intelligence and is author of the book, “Ein
Algorithmus hat kein Taktgeftihl” (An algorithm has no sense of tact). Her core
concern is to empower a wide readership to play a part in the development and
application of artificial intelligence.



Interview with Professor Dr Katharina Zweig

What does artificial intelligence (Al)
have to do with discrimination?

Machines acquire their “intelligence”
either by following man-made rules or
by looking for patterns in large data-
sets. Modern Al systems are based on
this type of pattern recognition. That is
why we put “intelligence” in quotation
marks: they have no understanding of
what goes into the rules they follow.
We could give a computer the résumés
of the last 10,000 job applicants. It
would then use statistics to look for the
characteristics frequently associated
with successful applicants but only
rarely found in unsuccessful appli-
cants. It happened to one company in
the USA, where the computer dis-
covered a discriminatory pattern in
which people from certain colleges
had been recruited less often in the
past. It emerged that some of them
had come from women-only colleges,
whose graduates had worse chances.

If this cannot be justified on the basis
that their education really was worse,
then it is a case of unjustified discrimi-
nation.

What risks arise from using
algorithmic decision-making systems?

Using patterns from the past for
future decisions can even reinforce
those pre-existing patterns. A second
problem is that the machine also
decides to check a person against
every pattern it finds. If they fita

pattern, they are treated like other
people who fitted that pattern in
the past. In the end it comes down
to simple prejudice: “because those
people behaved in that way, this
person will do, too.”

So how can the risks of discrimination
be minimised?

There are a range of strategies at both
technical and societal levels, and the
data itself should be free of discrimi-
nation. Moreover, the results the
machine delivers should also be free
ofdiscrimination, which means you
have to decide exactly how potential
discrimination should be measured.
Should a certain percentage of appli-
cants from minority groups be recruit-
ed? Or should the percentage reflect
the numbers in the population? Or
should the computer assign applicants
to (supposed) performance categories
and call them to interview in equal
proportions? There are dozens of ways
of doing it. How you answer these
questions also changes the decisions
the computer later makes. Because

of this, machine-generated results
should be open for those they affect
to scrutinise so that discriminatory
decisions can be brought to light.
However, I believe it is also especially
important that the regulations we
certainly need are applied with a
sense of proportion - after all, not

all Al systems need the same level

of scrutiny. @
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Sexual Harassment in

the Workplace

The testimonies many women gave in the run up to the trial of the US film producer
Harvey Weinstein shaped the #metoo debate. More than 80 women publicly accused
Weinstein of sexual harassment. Weinstein was subsequently convicted after it was
proved in court that he had raped and sexually assaulted several women under the threat

of harming their careers.

At the beginning of the trial in Janu-
ary 2020, Weinstein’s attorney was
asked if she had ever had to experience
a sexual assault in her own life. “I have
not”, she replied, “because I would
never put myself in that position.”

Her reply is typical of how, two years
after #metoo, victims are far too often
still being blamed for their sexual
abuse - almost as if their abusers were
incapable of being anything other than
predatory in certain situations. And
the ludicrous blame-shifting turns full
circle in reports and studies about

men in positions of authority who are
reluctant to be alone with women in
their offices, or even recruit fewer
women out of fears of false accusations.

Itis true that in recent years there has
been a significant increase in both

public awareness and a desire among
employers to take protection against
sexual harassment in the workplace
seriously. Nonetheless, Bernhard
Franke, acting head of the Federal
Anti-Discrimination Agency, speaking
in October 2019 at an Agency symposium
on dealing with sexual harassment in
the workplace, underlined how:

€€ The public debate around sexual
harassment has also made clear that
preventative measures and effective
complaints structures to protect against
discrimination are sadly lacking in many

businesses. 7?

The General Equal Treatment Act
prohibits all forms of sexual harassment
in the workplace, regardless of whether
it concerns a suggestive look, showing
pornographic images or unwanted



touching. In spite of this, one in
eleven gainfully employed people
(9%) experienced sexual harassment
in the workplace in the past three
years (13% of women, 5% of men).
This statistic was revealed inin a
study titled “Dealing with Sexual
Harassment in the Workplace which
the sociologist Dr Monika Schrottle
carried out for the Anti-Discrimi-
nation Agency.

Percentages of victims of sexual harassment in the work-

place (total and by gender). Sample: All respondents

.
Total

Source: Anti-Discrimination Agency study on sexual harassment in
the workplace.
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Relationship between victims and perpetrators in cases of sexual harassment
in the workplace in the last three years. Sample: Victims of sexual harassment

in the workplace

Harassment came from:

Customers, Colleagues
clients, patients of at a similar
similar status grade

° ¢

Managers Subordinates
or persons of or persons of
higher status lower status

Source: Anti-Discrimination Agency study on sexual harassment in the workplace.

Much of the harassment comes
from customers, clients and patients.
53% of respondents who had experi-
enced sexual harassment reported
being subjected to harassment by
such outside parties. 43% said they
were harassed by a peer at work,
with 19% saying it came from
superiors. Women were harassed
significantly more often by patients
and customers and by higher-status
colleagues; men were more often

harassed by peers or colleagues with
alower status. It was also striking that
82% of victims identified men as their
harassers.

Under the AGG, all employers are
obliged to implement measures to
prevent sexual harassment and to set
up an internal complaints office to
review all complaints. However,
according to the Anti-Discrimination
Agency’s study, over 40% of employees



—

interviewed were unaware if a
complaints office of this type existed in
their workplace.

At the Anti-Discrimination Agency
symposium more than 200 represen-
tatives of business and management,
works councils and civil society
discussed the study’s findings,
complaints procedures, employers’
responsibilities and ways of providing
support. The principal conclusions
were:

+/ Leadership teams and managers have
a key role to play, not only in setting
an example, but also in ensuring
that measures to prevent and protect
against harassment are properly
implemented. Sustainable improve-
ments in a business are only possible
when protecting against sexual
harassment is taken seriously at a
management level.
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Clear procedures are essential:
Victims can only trust a complaints
procedure when there is a transpar-
ent process for both employees

and HR managers that sets out the
actions required in the case of
sexual harassment.

Employers must support victims
by providing information - includ-
ing information from external
agencies - and must communicate
an unambiguous message to all
employees that sexual harassment
will not be tolerated.

The Anti-Discrimination Agency’s
#betriebsklimaschutz (protect the
working environment) campaign
supports employers through a
comprehensive range of information
materials, posters and postcards. There
can be no doubt that occupational
health and safety includes protection
from sexual harassment in the work-
place. The Anti-Discrimination Agency
will continue this work, updating the
“Sexual Harassment in the Workplace -
What Can You Do?” guide and making
available a good practice database with
examples of tried-and-tested methods
preventing sexual harassment.

But legislators have a responsibility
to act, too, as legal protection from
sexual harassment in the workplace
remains patchy. For example, people
with disabilities who work in work-
shops, freelancers and the self-
employed and also students at higher
education institutions are not at all
or only partly covered by the AGG’s
ban on harassment. Furthermore, the
two-months deadline set down in the
AGG for making claims for damages
and compensation is too short, as is
the three-months limit for filing a
complaint. Given how long it takes

to process a violent experience, these
limits ignore the reality of victims’
lives and should be extended to six
months at least.

The focus must be on the victim,
particularly when dealing with
sexual harassment. Yet, most still
choose not to start proceedings
against harassment due to fear of
negative consequences from their
employer. It would make a great deal
of sense if the Federal Anti-Discrimi-
nation Agency could accompany
victims in court and give them legal
support, given the often-grave
psychological burden on victims @

29



30 Developments

How does the “make it work” project
help victims of sexual harassment
in the workplace?

On the one hand, we help victims
through our awareness-raising work,
to give them the information and
encouragement they need to seek help
in cases of harassment. Often, victims
do not know what their rights are and
where to turn for help. On the other
hand, we provide indirect support by
empowering our counsellors in their
work with victims. That can take the
form of providing materials to use in
their workplaces, and also of building
up regional and national spaces for
them to interact with each other.

A third case is the way in which we
support victims by raising awareness
and providing information to their
colleagues in management. Often the
way that those around you reactis a
decisive factor when people open up
and report an assault.

Can you describe your work
with businesses?

We work with employers on a range of
levels. On the one hand, we are a point
of contact for training, where our
approach is to start with management,
because they are the people who can
and must bring about change in a
business. An important further step is
to train and share knowledge with all
employees. On the other hand, we also

Interview with Anita Eckhardt

offer support for businesses in

drawing up service agreements and
action guidelines. This is an area
where we always find the biggest
challenge for employers getting hold of
information on how to implement
protection against sexual harassment
properly and to bring the whole
workplace culture along with them.

How would you like to see
protection against sexual harassment
in the workplace improved?

Among employers I would like to see
more courage to make sexual harass-
ment a subject of discussion and adopt
the attitude where they say, “we want
to tackle this subject, not because it

is happening here, but because every-
one should be doing something about
it”. Secondly, I really want to see
employers better supporting people
who make complaints or who call for
change. So often we find that those
who dare to raise the subject of sexual
harassment at work or who make
complaints are at times smothered
into silence, especially in strongly
hierarchical organisations. A third
thing would be that protection for
employees against sexual harassment
is not treated as a one-off job, but given
equal status alongside other tasks as
an ongoing duty and responsibility
for management. ®




Interview

Anita Eckhardt

Anita Eckhardt has worked at the Federal Association of Rape Crisis Centres and Women’s
Counselling Centres for 12 years. The Association incorporates some 190 rape crisis centres

and women’s counselling centres, providing counselling and support facilities across Germany

for victims of violence. Since 2019, Anita Eckhardt has been co-leader with another colleague

of the “make it work!” project, working with employers and victims to improve protection

against sexual harassment in the workplace. ’

31 I






What topics have defined the year for
the Federal Anti-Discrimination Agency?
Which issues did it get involved in?
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Dates and
Events

By signing this, we are sending

a clear signal for in North
Rhine-Westphalia: We will not
tolerate discrimination. We stand
for a diverse and open society.

Dr Joachim Stamp, deputy prime minister of North Rhine-Westphalia

In September 2019, North Rhine-Westphalia became the twelfth German state to sign up
to the Coalition Against Discrimination, a project begun by the Anti-Discrimination Agency.

Reinforcing Equality

Equality bodies need a strong mandate in
the fight against discrimination, so victims
are not left on their own. To this end, the
European Commission has proposed a set
of EU-wide standards. At a symposium in
June 2019 the Anti-Discrimination Agency
met with Equinet, the European Network
of Equality Bodies, and the European
Commission to discuss why these standards
are so important for European equality
bodies. One takeaway was that there are
weaknesses in the General Equal Treatment
Act itself - the lack of a right of associated
action, for example, or the ambiguous legal

position of the Anti-Discrimination Agency
itself.



Overcoming Differences and Building Bridges

This was the title of a project at Rheydt-Miilfort Vocational College, winner of the 2019
fair@school competition. Students of 13 nationalities built bridges for tolerance in the
playground and wrote a song against racism together. Another outcome from the project
was a sponsorship scheme in which businesses offer short work-experience placements to
refugees. Through their annual fair@school competition, the Anti-Discrimination Agency
and Cornelsen celebrate school projects which embrace diversity as an opportunity and set
examples of living together without discrimination.

It would be an important signal at times

such as these, when prejudice and hatred are
being expressed with greater force, to afford
constitutional protection against discrimination
for lesbians, gays and trans* and intersex

people and also on the grounds of age.

Bernhard Franke, Acting Head of the Federal Anti-Discrimination
Agency, on occasion of the 70th anniversary of the German Basic Law.
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MACHI

German Anti-
Discrimination
Days 2019

Over 400 participants, more than 30 workshops,
discussions and an outstanding cultural
programme organised by the Haus der Kulturen
der Welt. In December of 2019, the Federal
Anti-Discrimination Agency invited partici-
pants from civil society, academia, business,
management, finance, culture, media, educa-
tion and politics to the first-ever Anti-Discrimi-
nation Days for discussions on the state of the
problems facing us now and questions about
the future of anti-discrimination work. In
workshops and round-table sessions, partici-
pants tackled topics such as the “Third Option”
in working life, police complaints bodies, the
collection of anti-discrimination data and
inclusion in the workplace.

Accompanied by music, performances and
much more, the Anti-Discrimination Days
created a space for cultural engagement with
diversity and discrimination and the funda-
mental tension between exclusion, respect and
equality in modern society. Bernhard Franke
underlined the importance of the event in his
welcome remarks:

Anti-discrimination policy is about
protecting our fundamental rights.
It serves our society as a whole.
And in doing that, it serves each
and every one of us.
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Online and in the Media
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Strengthen legal equality for homosexuals: the
Federal Anti-Discrimination Agency adds its voice
to calls for change to Article 3 of the Basic Law

NDR 22 May 2019
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FC Schalke 04 disciplinary
committee clears Clemens Tonnies
after racism accusations. The
Federal Anti-Discrimination Agency
responds with sharp criticism.
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Who turned to the Anti-Discrimination
Agency for advice? Why? What support
do victims need?
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is the number of requests for counselling received in 2019 by the
Anti-Discrimination Agency’s counse lling unit on issues concerning
a protected ground under the General Equality Act.



Requests for counselling -

Facts and Figures

In 2019, Anti-Discrimination Agency
counsellors took 3,580 enquiries
relating to at least one ground protect-
ed by the AGG. Some of these cases
concerned discrimination in areas

of life not covered by the AGG. This
includes the whole field of state
activity, for example, as well as abuse in
public spaces and hate speech online.
There was also a large number of

other enquiries, such as those concern-
ing grounds of discrimination not
protected by law: family status, for
example, nationality or social origin.
The counsellors took a total of

4,247 enquiries.

In 2019, the largest number of enquir-
ies once more concerned ethnicity or
racist assumptions. The percentage has

increased again, rising from 31% to 33%
of all enquiries concerning grounds
protected under the AGG. The next
largest categories were discrimination
on the basis of gender (29%) and then
disability (26%). This year the number
of cases concerning discrimination on
more than one protected ground fell,
accounting for approximately 10% of
reports.

People most often contact the Anti-
Discrimination Agency for advice on
discrimination in their working life.
36% of enquiries relating to a protected
ground concerned access to work,
experiences in the workplace or the
termination of an employment
contract. Discrimination in everyday
transactions such as shopping, eating

Trends in enquiries concerning grounds protected under the AGG

2016 2017

2018 2019
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Distribution of enquiries across AGG grounds (2019)

Including multiple answers referring to multi-dimensional discrimination

29%

Gender

-y »
12% 7%
Age Religion

out, holidays or dealings with banks
or insurers was the second-largest
category. 26% of cases concerned
access to goods and services, which
is also protected by the AGG. The
remainder of the enquiries were
distributed across other areas of life
where people experience discrimi-
nation, but which are not, as arule,
directly protected under the AGG.
The actions of state institutions
frequently fall into this category,
as, while they are subject to the

ban on discrimination under
Article 3 of the constitution, they
are not subject to the AGG Act.

This includes complaints about

4% 2%

Sexual Identity

discrimination by public authorities,
access to public health and social
services and in education.

The number of requests for counsel-
ling received by the Anti-Discrimi-
nation Agency remains high.
Nevertheless, it only partly shines a
light on how often discrimination
really occurs in Germany. On the
one hand, many victims seek advice
from other counselling centres in
their own states or local areas, or
from civil society organisations.

On the other hand, studies show
that the majority of people who
experience discrimination do

Beliefs



Trends in enquiries, split by AGG characteristic

Including multiple answers referring to multi-dimensional discrimination
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nothing about it, due in part to a lack of
awareness of the support available to
them, fears of adverse effects, or the
belief it would be futile.

Frequently, Anti-Discrimination
Agency counsellors palpably sense
advice-seekers' disappointment at
how limited the agency's powers are.

..................... @ Gender
. .........
1,004 1,029
........... ® ...
485 T [ ) Age
441
256
........... .. Religlon
249
"""""" @ .@ Sexual Identity
156 148
........... @ @ Beliefs
56 64
2018 2019

To better assist victims, the Anti-Dis-
crimination Agency should urgently
be empowered to bring cases of
particular importance to court: this is
already possible in neighbouring
countries and is something the Euro-
pean Commission and the Council of
Europe recommend. @
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A Muslim teacher applied for a job at a catholic kindergarten.
The kindergarten applied to the archdiocese for permission to
hire her but were refused on grounds of her faith. Recent court
decisions, however, place limits on religious organisations
regarding the roles for which they may require adherence to a
particular religion. In this case, the Anti-Discrimination Agency
succeeded in brokering an amicable settlement, and the teacher
was ultimately offered a contract of employment.

Y
V.

i

A

A
-

Y
~ Case
Studies

A man was interested in a job at a
retail store. Yet in response to his
application he received an email -
evidently sent in error — which the
store manager apparently intended
only to send to a staff member
responsible for HR matters. “Please
say no,” it said. “He’s over 60!”

This is strong evidence of direct
discrimination on grounds of age.
His local anti-discrimination agency
provided ongoing support after

his initial consultation.



News from the
counselling center

Equal Treatment? Discrimination at the doctor’s surgery

Our health matters more than any-
thing else. Which is why doctors must,
under their code of conduct, treat
everyone without discrimination.
Nonetheless, 53 people turned to the
Federal Anti-Discrimination Agency
for help in 2019 after they were refused
treatment in a medical practice or
hospital on the grounds of a protected
characteristic. In several cases they
were turned away because they did
not speak German well or were HIV
positive, though some were also
rejected on grounds of their sexual
identity or religious affiliations.

It is difficult for victims take action
against discrimination like this
because the law is not clear on the
extent to which the AGG covers
medical consultations. On the one
hand, medical treatment is, in essence,
a service, but the AGG only applies
(with the exception of discrimination
on the basis of origin) to those services
considered “Massengeschifte” (generic

commercial transactions) or suchlike
(AGG Section 19 (1) no.1). “Massen-
geschifte” refers to transactions
normally carried out without regard
to an individual’s status or characteris-
tics, or where their status or character-
istics are of little importance. The
primary concern in such transactions
is the customer’s readiness to pay,

not their personal characteristics or
circumstances. Shopping in a super-
market or going to a swimming pool
are examples of this type of trans-
action; in contrast, when credit checks
are carried out for loan agreements,
the individual comes to the fore.

There is, therefore, a crucial question
here: does medical treatment count as
a service which is, generally speaking,
offered and delivered without regard
to, or where the regard of person is at
least of little importance? Or, is it
rather a particular service in which
the unique doctor-patient relationship
is crucial?
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Contracts for medical treatment
concern personal services specifically
tailored to a patient’s needs, which
speaks in favour of the latter view.
Moreover, medical treatments rely on
a special relationship of trust between
doctor and patient. Accordingly,
contracts for medical treatment cannot
be categorised as “Massengeschifte”
and legally are not covered by the
AGG’s ban on discrimination.

Even allowing for the special doctor-
patient relationship, however, it is the
Anti-Discrimination Agency’s view
that an individual and their associated
personal characteristics, as protected
by the AGG, are not the decisive factor
where access to, and the actual provi-
sion of medical services are concerned.
This is because contracts for medical
treatment do not provide fully indivi-
dualised services, but rather a per-
sonalised service which will, as far

as possible, be delivered in an integrat-
ed way. While contracts for medical
treatment are drawn up around

the specific needs of one person or
diagnosis, when it comes to the actual
treatment itself, they are essentially
standardised. A health resort provides
a fair point of comparison, where a
range of cosmetic or therapeutic
treatments are offered, depending on
skin type or symptoms of stress.

Hence, contracts for medical treatment
do not constitute a standard “Massen-
geschift”, as the individual patient
always factors into the choice of
treatment. However, set against their
need for treatment and, the process of
medical decision-making, the regard
of the individual involved is only of
minor importance. Generally speaking,
similar conditions apply to the treat-
ment selected for each individual,
meaning it is, therefore, comparable
with a “Massengeschift”. In 2018, the
Court of Appeal in Berlin found in

the case of a physiotherapy practice
that contracts for medical treatment
are similar to “Massengeschifte” (KG
Berlin, non-legally binding decision
12/12/2019-20 U 160/16). Unfortunately,
in the absence of comprehensive case
law on this problem, a number of
medical practices continue to take a
different view.

In the view of the Anti-Discrimination
Agency, it is especially important to
raise awareness among these practices
and to set up arbitration boards to
decide on individual cases. The Agency
would also welcome regulatory
clarification that contracts for medical
treatment do fall within the scope of
the AGG. For the majority of victims
what matters most is not fighting for
damages in court but getting treatment
without discrimination @



Case

Studies

A lesbian couple took their son to the pediatrician. But instead
of treating the boy’s cough, the doctor asked repeated ques-
tions about the child’s family context and eventually refused to
treat him at all. So, the mothers appealed to their state medical
board for help. The board’s written response stated that they
did not consider that the doctor had in any way breached his
professional obligations: contracts for medical treatment were
not, they said, “Massengeschéafte” therefore this was not a case
of discrimination.

o o

3.
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chronic diseases when accessing goods and services.



Access to goods and services

A family cannot go on their summer
holiday because the travel agency rings
up shortly before they go and tells
them their daughter’s wheelchair is not
allowed on the ferry. A woman is asked
to leave a supermarket by one of the
shop assistants because she brought
her guide dog into the store with her.
A deaf man cannot order museum
tickets because bookings can only

be made over the phone.

On a total of 212 occasions in 2019,
people with disabilities or chronic
diseases contacted counsellors at the
Anti-Discrimination Agency after they
experienced discrimination when
trying to access goods or services.

This frequently means blunt exclusion
and discriminatory statements.

In most cases, however, the problem

is one of accessibility, as many busi-
nesses still give no thought to people
with disabilities when they design their
stores or products. In cases like these,
people with disabilities cannot make
use of services because any number

of barriers stand in their way. These
include physical obstacles such as the

steps outside a restaurant door or a
metro station having no lifts, but also
online registration forms which lack
aread-aloud function, or films and
videos with no subtitles.

The General Equal Treatment Act
forbids discrimination based on

disability as regards goods and services.

Nonetheless, private businesses are
under no obligation to provide barrier-
free access to the goods or services
they provide. What this means is that
arestaurant owner cannot refuse entry
to his premises to people with disabili-
ties, but he is not required to install a
ramp or lift if there are steps outside
the entrance. Such an obligation exists
only in certain areas, such as access to
public buildings or public transport
(in these cases, the requirement comes
from the codes of social law).

As a consequence, in many places,
victims are denied the chance to
participate in social life. As long ago

as 2008, the European Commission
has proposed a directive which intends
to reduce discrimination by private
businesses with regards to accessibility
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Trends in enquiries concerning Goods and Services relating to the ground of
disability and chronic diseases

2017
2018

2019

and even in individual cases to create
aright to reasonable accommodation
in order to remove physical obstacles.
Sadly, this proposal has since been

blocked by a number of member states,

Germany among them.

In the 2019 European Accessibility Act,
the European Union passed a directive

to ensure everyone has access to
certain services, such as ATMs and
ticket machines, smartphones and
computers, and also banking and
phone services. Although the act is
largely limited to digital products

and services, it does provide for a right

of associated action.

The Anti-Discrimination Agency
considers this a step in the right
direction: for the first time, private
businesses are obliged to ensure

the accessibility of certain products
and services. Nevertheless, the
directive does not go as far as the
UN Convention on the Rights of
Persons with Disabilities. If people
with disabilities are to be enabled to
participate, fully, comprehensive
regulations are required to sweep
away barriers in all aspects of life, and
the private sector in particular. ®



More grounds = better

protection?

The Kuwait Airways case caught the
headlines in 2019. The airline had
refused to carry an Israeli passenger
who filed a lawsuit under the General
Equal Treatment Act. The Frankfurt
district court, however, decided in the
first instance that there had been no
discrimination on the basis of religion
or ethnicity, as the airline turned away
Jewish and Arab Israelis in equal
measure. Nor is nationality protected
by the AGG, as it would be under
French anti-discrimination law, for
example. In many European countries,
anti-discrimination protection extends
far beyond the grounds of age, disabili-
ty, ethnicity, religion and belief, gender
and sexual identity which are protect-
ed under Germany’s AGG law. The
protection they afford includes, for
example, social origin, nationality,
family or marital status, and external
appearance. An open list has been in
place in Finland for some years now.
But in Germany, much discrimination
falls through the legal cracks.

Even though the Frankfurt higher
regional court took a different view to
the district court, the Kuwait Airways
case was just one proof among many
of the need to discuss expanding the
grounds protected by the General
Equal Treatment Act. The legal coun-
sellors at the Anti-Discrimination
Agency also receive many enquiries
about discrimination related to
grounds which fall outside those
currently protected by law.

Following an evaluation of the AGG
in 2016 which considered expanding
the range of protected grounds,

in 2019 the Anti-Discrimination
Agency published its “Legal Opinion
on Clarifying and Expanding the
Grounds Named in the General Equal
Treatment Act”. Legal experts at
Ernst & Young Law GmbH make a
series of specific recommendations:

The protected ground of “ethnicity”
could be further specified, so that
nationality (as in the Kuwait Airways

53



54 Experiences

case) and language come under the
AGG’s protection. At present, neither
is expressly protected and can only
hint indirectly at discrimination on
grounds of ethnicity. This link is often
difficult to determine in individual
cases which leaves the victim in an
ambiguous legal position. By expressly
including language and nationality,
legal uncertainties of this kind could
be avoided.

There is also room for clarification of
the law’s protection against discrimi-
nation on grounds of gender. It is true
that the Federal Constitutional Court
has made clear that gender identity is
protected under the ground of gender.
But clarifying the AGG’s text could
send a clear message about discrimi-
nation against trans* and intersex
people. Belgian law already states that
discrimination on the grounds of
gender reassignment, gender identity
or gender expression are all discrimi-
nation on the grounds of gender.

The Anti-Discrimination Agency
receives many requests for counselling
in connection with family status,
mainly in the labour and housing
markets. While marital status and
civil partnerships, family and marital
status and family relationships are

protected characteristics in other

EU countries, this is not yet the case
in Germany. In the majority of cases,
where people have been discriminated
against due to their status as married
or single parents, fathers, mothers or
caregivers for dependent relatives, the
Anti-Discrimination Agency is unable
to act. Expanding the AGG would be
in accordance with the constitutional
protection of marriage and family.

It would also follow the line taken by
recent European legislation, namely
the EU Work-life Balance Directive,
which seeks to strengthen the compat-
ibility between family and work, and
also defines disadvantages suffered
due to taking maternity or paternity
leave as discrimination. It is the view
of the Anti-Discrimination Agency,
that this directive, which was passed
in 2019, certainly justifies the need
for additional changes to the AGG.

The Agency knows from its own
counselling work and its large-scale
survey of victims, “Experiences of
Discrimination in Germany”, that
many people feel discriminated against
due to their social or socio-economic
statuses. It is evident that poverty and
social exclusion increase the risk of
discrimination and that a reciprocal
effect of discrimination can be to cause



ADDITIONAL
UNPROTECTED
GROUNDS
Weight *
External appearance *
Regional origin ¢

>’)

b

PROPOSED
GROUNDS
social status ¢
parental status ¢
family relationships ¢

poverty and social exclusion them-
selves. As such, it would be worth
considering giving protection to

the ground of socio-economic status.
The authors of the legal opinion

PROTECTED GROUNDS

e Gender

* Ethnicity

« Disability

° Age

* Religion/Beliefs
« Sexual identity

GROUNDS REQUIRING
LEGAL DEFINITIONS

e Gender identity

* Nationality

e Language

note, however, that it is specifically
frequency of multiple discrimination
which poses significant challenges to
creating a clear and legally watertight
definition this ground. e
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Studies and Publications

Every year, the Federal Anti-Discrimination Agency publishes a wide range
of material on the subject of discrimination, including information leaflets,
FAQs, scientific studies and videos. All publications are available online at
www.antidiskriminierungsstelle.de.

o= Study: Dealing with Sexual Harassment in the
Workplace - Solutions and Interventions

In the last three years, one in eleven people has experienced sexual
harassment at work. This study, led by Dr Monika Schréttle, probes

the extent of sexual harassment in German businesses and examines
complaints procedures and prevention measures. The study includes a
representative telephone survey, qualitative depth interviews and focus
group discussions as well as an evaluation of court judgements.

Poster and postcard sets from the
#betriebsklimaschutz campaign

When it comes to protecting their employees from
sexual harassment, many employers want to lead by
example, taking their duty seriously to provide a

safe working environment for their employees.

The Anti-Discrimination Agency is supporting them
through its #betriebsklimaschutz (protect the working
environment) campaign. The campaign materials can
be ordered as posters and sets of postcards.



http://www.antidiskriminierungsstelle.de
https://www.antidiskriminierungsstelle.de/SharedDocs/Downloads/DE/publikationen/Expertisen/Umgang_mit_sexueller_Belaestigung_am_Arbeitsplatz.html
https://www.antidiskriminierungsstelle.de/SharedDocs/Kurzmeldungen/DE/2019/nl_04_2019/nl_04_studien_und_veroeffentlichungen_2.html

of=— A Fair Start at Work! Flyer and guide to help fight
discrimination when job hunting

How can employers keep recruitment processes free from discrimina-
tion? What are the legal requirements, and what are the chances of
greater diversity at work? How can victims protect themselves from
discrimination when looking for work? The “A Fair Start at Work”
publications answer these questions. The guide is chiefly aimed at
employers, while the flyer provides employees and those looking for
work with information about discrimination protection in recruitment

processes.

Legal Opinion on Clarifying and Expanding e
the Characteristics Named in the General Equal
Treatment Act

The legal opinion, commissioned by the Anti-Discrimination
Agency, considers the legal protection against discrimination
under the AGG in international comparison with Belgium,
Bulgaria, Finland and the United Kingdom. The opinion describes
how additional characteristics such as language, nationality and
gender identity might be included as well as whether and how
protection against discrimination for family and social statuses
can be improved.

pye— 70 Years of the Basic Law: A survey on expanding
the legal ban on discrimination under Article 3 of the
Basic Law

How do the German people view the Basic Law on its 70th anniversary?
Are fundamental rights sufficiently protected, or should the ban on
discrimination be expanded to cover characteristics such as sexual
identity or age? The Anti-Discrimination Agency put these and other
questions to a representative sample of over 1000 members of the
population. The results included finding that the majority of respondents
consider the constitution to be one of the greatest achievements of the
Federal Republic of Germany, though at the same time many fear that
anti-constitutional forces may one day gain the upper hand.
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